IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANGELA EKHATO : ClVIL ACTI ON
V.
RI TE Al D CORPORATI ON, et al. 2 NO. 10-cv-2564-JF
VEMORANDUM
Ful lam Sr. J. August 25, 2010

The plaintiff inthis case is a forner Rite Ald
phar macy devel opnent manager who supervi sed pharnmacies | ocated in
Phi | adel phi a, Pennsylvania. She has sued Rite Aid and her former
supervi sor asserting that she was discrimnated agai nst, and
ultimately terminated from her job, because of her age, race, and
national origin. The defendants have filed a notion to dismss
and to strike portions of the conplaint; that notion will be
deni ed.

The defendants have noved to strike various portions of
the plaintiff’s conplaint pursuant to Federal Rule of G vil
Procedure 12(f), arguing that the provisions are irrel evant and
scandal ous. Mdtions to strike are not favored, and therefore the
novi ng party nust denonstrate prejudice before a notion is

granted. Mller v. Goup Voyagers, Inc., 912 F. Supp. 164, 168

(E.D. Pa. 1996). Because the defendants have not shown that they
will suffer any actual prejudice, the notion to strike is denied.
The defendants have noved to dismss the plaintiff’'s

Age Discrimnation in Enmployment Act (ADEA) claim (Count V) and



the corresponding retaliation claim (Count VI) pursuant to
Federal Rule of G vil Procedure 12(b)(6) for failure to state a
claim The defendants al so argue that the Court should dismss

the clainms pursuant to the principles set forth in Goss v. FBL

Fi nancial Services, 129 S. C. 2343 (2009); specifically that the

plaintiff cannot show that age was the “but for” cause of her
term nati on because she has alleged that she was di scrim nated
agai nst on the basis of race and national origin as well as age.

The plaintiff asserts that she was over 40 years old
during the relevant tine period and was qualified for her job.
She al |l eges that her supervisor treated her less favorably than a
“significantly younger” coworker. That coworker was all egedly
gi ven resources that were denied to the plaintiff, and was not
investigated for runored violations of Rite Aid policies, while
the plaintiff was. For purposes of a notion to dismss, these
allegations are sufficient. Further discovery in this case nay
not support these clainms, however, at this point, the plaintiff
has al |l eged enough facts to proceed.

The Suprenme Court’s decision in G oss does not warrant
di sm ssal of the age discrimnation clains. In Goss, the
Suprenme Court held that a m xed-notive jury instruction,
directing the jury that if the plaintiff presented evi dence that
age was a notivating factor in the enploynent decision then the
burden of persuasion would shift to the enployer to show that it
woul d have nmade the sanme deci sion notw thstandi ng age, nmay not be

given in an ADEA case. Guoss, 129 S. C. at 2348. The G oss
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deci sion, therefore, concerns the burden of persuasion at trial.

See Smth v. Gty of Allentown, 589 F.3d 684, 691 (3d Cr. 2009).

The defendants’ reading of the case is far too narrow,
particularly at the pleading stage.

Finally, the defendants assert that the plaintiff has
brought clains and will attenpt to recover damages on behal f of
i ndi vidual s who are not parties to the lawsuit. The defendants
argue that the allegation that they “systematically
di scrim nated” against mnority custoners and enpl oyees nust be
di sm ssed for lack of standing. |In the plaintiff’s response to
the notion to dismss, the plaintiff asserts that she has only
brought clains on behalf of herself and concedes that she cannot
recover danmages on anyone else’s behalf. | amsatisfied that the
plaintiff is proceeding only on her own behalf, and therefore the
defendants’ notion to dism ss these allegations is denied.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANGELA EKHATO : ClVIL ACTI ON
V.
RI TE Al D CORPCORATI ON, et al. : NO. 10-cv-2564-JF
ORDER

AND NOW this 25'" day of August 2010, upon
consi deration of the defendants’ nption to disnmss and to strike,
and the plaintiff’s response thereto, IT IS ORDERED:

That the defendants’ notion is DEN ED

BY THE COURT:

/s/ John P. Fullam
John P. Ful |l am Sr. J.




